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Borough of Franklin Lakes 
Bergen County, New Jersey 

Planning Board Minutes 
April 6, 2016 

Regular Meeting 
 

Meeting Called to Order at 7:35PM 
 
Open Public Meetings Statement: Read into the record by Acting 
Chairman Lauber 
 
Salutation to the Flag 
 
Preamble: Read into the record by Acting Chairman Lauber 
 
Roll Call: Mayor Bivona, Councilman Kahwaty, Messrs. Gostkowski, 
Lauber, Pullaro (absent), Chairwoman Vierheilig (absent), Messrs. 
Lazerowitz (absent), Linz, Sheppard, Ms. Mucci (absent), Mr. Ochs  
 
Fire Safety Announcement: Read into the record by Acting 
Chairman Lauber 
 
Also in Attendance: Mark Madaio Esq., Board Attorney; JoAnn Carroll, 
Recording Secretary 
 
Board Discussion:  
 
Mr. Sheppard: stated last year the Board spent a few meetings 
discussing the generator ordinance and the recommendations it would 
make to the Mayor and Council; the Board was fairly detailed and the 
recommendation we made to the Mayor and Council was never acted 
upon; the discussion/recommendation was regarding the allowance of 
generators to be located 5 ft. from a principal structure, when allowed by 
the manufacturer’s specifications, and not 10 ft.; it seemed the Mayor 
and Council wanted to keep the 10 ft. rule; at this time, there is a home 
being built next to Mr. Sheppard and he noticed the generator was 
located closer to the home than 10 ft.; Mr. Sheppard contacted the 
Borough Engineer who stated the generator could be located 5 ft. from 
the house because of the manufacturer’s recommendations; Mr. 
Sheppard was not sure why this issue was not handled at the Mayor and 
Council level by making a change to the ordinance. 
 
Mayor Bivona: stated he did not remember this discussion at any of the 
Council meetings. 
 
Councilman Kahwaty: stated he also did not remember a discussion 
regarding the generator ordinance. 
 



Planning Board Meeting Minutes, April 6, 2016 2 

Mr. Sheppard: stated a proposed ordinance was prepared; in addition, 
Mr. Sheppard stated the Borough Engineer relayed to him that they tend 
to go with the manufacturer’s recommendation; Mr. Sheppard stated if 
the manufacturer allows 5 ft. from the house then that is what should be 
followed. 
 
Mr. Linz: stated it could possibly be a fire issue. 
 
Mayor Bivona: stated he doesn’t remember the Council turning down 
any recommendation from the Planning Board. 
 
Acting Chairman Lauber: stated since the Planning Board and the 
Mayor and Council have recently agreed to work more closely, this would 
be a good time to revisit the generator ordinance. 
 
Mayor Bivona: stated the only reason the Council would have said no is 
if the Borough Engineer and the Construction Code Official both said no; 
has no problem raising the issue again if the Board agrees. 
 
Mr. Sheppard: stated we need to have consistency with this issue; pool 
equipment was always another issue; pools need to be in the rear of the 
home; our Borough Engineer interprets the ordinance that pool 
equipment does not need to be in the back of the house; Mr. Sheppard 
believes pool equipment is part of the actual pool and should also be 
located in the back of the house. 
 
Mayor Bivona: stated he will contact the Borough Engineer for his 
feedback on both issues. 
 
Mayor Bivona: stated the Council passed the ordinance for the RB2 zone 
the previous night; there were some residents in attendance who had 
questions. 
 
Councilman Kahwaty: stated the residents present had questions 
regarding the traffic along Colonial Road; they were instructed to attend 
the Planning Board meetings when the application would be before the 
Board and ask questions at that time. 
 
Ordinance No. 1671 – An Ordinance to Prohibit the Renting of 
Certain Dwelling Units 
 
Councilman Kahwaty: stated a letter was received from the Borough 
Attorney; basically there are some court decisions that strictly define 
what a “family” is; our ordinance is not duplicative but more limiting. 
 
Mayor Bivona: stated this ordinance has been pulled. 
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Ordinance No. ___ - An Ordinance to Permit Childcare Centers in the 
OB-RL District. 
 
Acting Chairman Lauber: read the proposed ordinance into the record; 
stated he had a question after reading the ordinance; the ordinance, the 
way it is currently is written, allows Express Scripts to have a daycare 
facility in the main building because Ordinance 300-121 (i) exits; this 
ordinance still allows for childcare facilities of up to 15% of a main 
building; this would be in conflict with the building we are renting out. 
 
Mayor Bivona: stated the current ordinance would have to be 
researched. 
 
Mr. Madaio: asked if the daycare building was the only structure in that 
zone. 
 
Mayor Bivona: stated no, there are other structures. 
 
Acting Chairman Lauber: stated a variance was granted to that building 
because it went against the ordinance. 
 
Mayor Bivona: stated it is allowed by the current ordinance; the 
ordinance states that in that zone daycare facilities and nursery schools 
are allowed. 
 
Acting Chairman Lauber: stated in the beginning it didn’t; believes the 
ordinance was amended; at the time, they could only build one building 
on the lot. 
 
Mr. Madaio: stated they might have been given a waiver; at this time, 
childcare centers and nursery schools are limited to employees of the 
other permitted uses; if that is taken out, childcare centers would be a 
permitted use since it is the only property; it would be a permitted use 
only on that property; Mr. Lauber’s point is the other ordinance states 
childcare centers are permitted in a principal structure not to exceed 
15% of that structure; both could be done. 
 
Mayor Bivona: asked for clarification of daycare centers being allowed. 
 
Mr. Madaio: stated daycare centers are currently allowed per a different 
ordinance than the one before the Board this evening. 
 
Mr. Ochs: stated he did not feel the ordinance were dependent on each 
other. 
 
Mayor Bivona: stated there is a contract involved; asked if Express 
Scripts has the ability today to have a daycare facility in their building, 
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can we take that away from them; they don’t currently have a daycare 
facility in their building. 
 
Mr. Madaio: stated they could because they don’t have a grandfathered 
daycare use at this point. 
 
Mayor Bivona: stated it would be competitive with the one the Borough 
has; highly unlikely Express Scripts would have a daycare facility; the 
current daycare facility is being acquired by the Borough; purchase price 
discussed in the form of a subsidy; their employers and contractors 
could be able to use the daycare and they would get a subsidized rate; 
that subsidized rate would be provided by the operator of the daycare 
facility; a bid went out to providers; the subsidy would be up to 80 people 
for 5 years; after 5 years, there is no claim on the building; if they don’t 
use 80 spots that is their issue; in the first 5 years, that rent is 
suppressed because the operator of the facility is going to deduct from 
the rent the subsidy that we are giving up to 80; in the event they don’t 
use 80, the subsidy is actually less and more money comes to the 
Borough in terms of rent; after 5 years, this will be a very beneficial 
building for the Borough; we are trying to close on this basis; key reason 
for the change; part of the deal is we want to make this available to, not 
only employees of Express Scripts, but to residents of the Borough, etc.; 
the anticipation is this facility will be much more utilized than it is today; 
it has a capacity of close to 200 children; currently there are about 80; 
this is the reason for the change; the point raised is valid but the 
Borough has to go back to Express Scripts and ask them if they would 
waive their right to build so we don’t’ have a competing facility; doesn’t 
believe they will object; would like to contact them separately on this 
matter. 
 
Acting Chairman Lauber: asked how the Board would like to proceed at 
this time. 
 
Mayor Bivona: stated Express Scripts is giving us 84 acres of land and a daycare 
center; our professional assessor has given us a much higher valuation on the 
property; we haven’t closed yet; doesn’t want to spring this on them; this is an 
important relationship; wants to keep them in the Borough and work with them; 
they have been extremely cooperative on many fronts; would like to speak with 
them about this issue. 
 
Mr. Madaio: asked if this transaction is finalized and Express Scripts puts up a 
daycare facility next year, would that hurt the Borough. 
 
Mayor Bivona: stated yes; cannot think of any reasons why they would have their 
own daycare facility when they have scaled down their operation; they are 
posturing themselves to do a sale leaseback of the facility; they have full intentions 
of staying here but it makes sense for them to have flexibility; believes Mr. Ochs had 
a good suggestion; we consider this ordinance separately. 
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Mr. Madaio: asked if the current ordinance should be included in his comment 
letter. 
 
Mayor Bivona: stated it can be mentioned as a separate issue. 
 
Motion to approve proposed ordinance and recommendation on the issue of 
building for further day care facilities: Councilman Kahwaty, Sheppard 
Ayes: Mayor Bivona, Councilman Kahwaty, Gostkowski, Lauber, Linz, Sheppard, 
Ochs 
 
 
Approval of Minutes: 
February 17, 2016 
March 2, 2106 
 
Minutes have been tabled to the next meeting. 
 
Oral Communications: None 
 
 
Voucher: Councilman Kahwaty, Sheppard 
 
Mark Madaio, Planning Board Attorney 
 Meeting Attendance, March 2, 2016 $300 
 
Ayes: Mayor Bivona, Councilman Kahwaty, Gostkowski, Lauber,  Linz, Sheppard, 
Ochs 
 
  
Motion to adjourn: Councilman Kahwaty, Sheppard 
All in Favor 
 
Meeting adjourned at 8:05PM. 
Respectfully submitted by: 
 
JoAnn Carroll 
Recording Secretary 
April 9, 2016 


